because the auxiliary switch was defective.  As explained in
Finding Nos. 27 through 30, the actual cause of the circuit
breaker's malfunction was a mechanical problem in the design of
the ratchet lever constructed by Line Power Manufacturing Com-
pany.  Therefore, Citation No. 931938 contains some factual
statements which are not supported by the preponderance of the
evidence.

The fact remains, however, as conceded by Badger in its
brief (p. 15), that the circuit breaker would not turn off the
power as it was supposed to do.  Badger's electrical engineer,
who designed the circuit breaker, also conceded that the circuit
breaker would not cut off the power, but he argued that Badger
had not violated section 75.803 because the ground monitoring
system was working in a technical fashion because it was moni-
toring the continuity of the grounding circuit,,  Consequently,
the difficulty with the parties' arguments is that neither one
specifically addresses the defects in the other's -arguments.
All that is required to violate section 75.803 is for the fail-
safe ground system not to "* * * cause the circuit breaker to
open when either the ground or pilot check wire is broken."

It is technically correct, as Badger claims, that the fail-
ure of the circuit breaker to cut off power was not specifically
related to the ground or pilot check wire because the actual
trouble was confined to the design flaw in the ratchet lever as
stated in Finding Nos. 27 through 30, supra.  Nevertheless, it
is also correct, as the Secretary argues, and as Badger concedes,
that the circuit breaker was not doing what it was constructed
to do.  Section 75.803, like section 75.511, is a statutory
provision which was a part of the 1969 Act, as indicated above.
The legislative history or House Report No. 91-563 states with
respect to section 75.803 or section 308 (d) of the Act (History,
p. 1081 or Report, p. 51) that " [s] ubsection (d) requires that
fail-safe ground check system be installed with each underground
high-voltage circuit to remove the power in case the grounding
circuit is broken."

It is obvious, therefore, that Congress intended for the
fail-safe ground check system to cut off the power in case a
grounding fault occurs.  The use of the term "fail safe" is
meaningless if it can be argued that the fail-safe ground check
system was working and yet could not cut off the power because
of a mechanical problem, instead of an electrical problem.

Although MSHA failed to terminate Order No. 631937 for the
right reason, it did terminate Citation No. 631938 for the cor-
rect reason, namely,- that the fail-safe ground check system was
restored to proper operation by the removal of the defective
circuit breaker from the mine and replacement by a circuit
breaker which worked properly.  In other words, regardless of
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